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Washington, DC 20004

Re: Potential EPA Guidance Regarding The Superfund Recycling
Equity Act

Dear Ms. Green:

The Specidty Steel Industry of North America ("SSINA") submits the following comments
in response to the U.S. Environmental Protection Agency's ("EPA'S') announcement that it is
considering issuing guidance dealing with prospective recycling transactions under the Superfund
Recycling Equity Act of 1999 ("SREA"). See 65 Fed. Reg. 37,370 (June 14, 2000).

l. SPECIALTY STEEL INDUSTRY OF NORTH AMERICA

SSINA isanational trade association comprised of 15 producers of speciaty stedl products,
including stainless, electric, tool, magnetic, and other aloy steels. SSINA members account for over
90 percent of the speciaty steel manufactured in the United States, which isproduced in electric arc
furnaces ("EAFs") from a feedstock of virtually one hundred percent scrap metal. Under SREA,
SSINA members are considered "consuming facilities' because they purchase scrap from scrap
brokers and dealers, i.e. the persons arranging for recycling. Some SSINA members also generate
scrap for their own millsand to sell to other steel mills, and are therefore considered both consuming
facilities and persons arranging for recycling.

Sted isthe nation's most recycled material. Last year, the EAF steel industry recycled over
45 million tons of iron and steel scrap which would have otherwise been landfilled or littered the
countryside. Without EAF and integrated steel mills, persons who arrange for recycling of scrap
metal within the meaning of SREA would have no customers.

Speciadty steelsplay animportant and expanding roleinthe U.S. economy and touch our daily
livesin awide range of uses. They are essential in today's industrialized economy and serve critical
national defense needs and applications in aerospace; aircraft; automobiles, appliances;
communications, electronic, marine, and power-generating equipment; home utensils and cutlery;
construction products; food and chemical processing plant equipment; and medical, health, and sports
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equipment. Specialty steelsare valued for these uses dueto their exceptional hardness, strength, and
resistance to heat, corrosion and abrasion.

. COMMENTS

A. Whether EPA Should |ssue Guidance

EPA requested comments on whether it should issue guidance on what constitutes
"reasonable care" as contemplated by CERCLA Section 127(c)(5) & (6). SSINA supports the
issuanceof guidance, in principle, andiswillingto work closely with EPA to ensurethat any guidance
provides the flexibility envisioned by the SREA to meet the "reasonable care” standard.

However, we cannot support guidance that places undue burdens on SSINA members, most
of whom are not obtaining any direct benefit from the SREA's provisions. Additionally, we cannot
support the issuance of guidance that isinconsistent with EPA's Congressional mandates under the
SREA and the Comprehensive Environmental Response, Compensation, and Liability Act
("CERCLA"). Such guidance would not be helpful to industry, because a court potentially could
force EPA to withdraw it, either in adirect judicia challenge against the guidance, or in a private
contribution action inwhich apotentialy responsible party relieson theguidance. Further, we cannot
support guidance that in any way undermines SSINA members' rights under CERCLA to seek
contributions from scrap supplierswho caused contamination at their facilitiesand who have not met
the conditions in SREA for obtaining relief from liability. SREA clarifies the liability provisonsin
CERCLA by defining recycling and distinguishing it from disposa or treatment. It does not
indemnify scrap sellers and therefore any guidance that could be interpreted to do so would be
exceeding EPA's mandate.

B. SSINA Suggestions

1. Flexibility

SSINA recommends that EPA provide guidance, if at all, on a limited basis, that offers
flexibility to steel companies and their scrap suppliers, to respond to different situations. There are
significant variations across the industry arising out of geographic location, accessto scrap markets,
and the character of the relationships between steel companies and their scrap brokers. Scrap prices
can vary widely from one region of the country to another and from one quarter to the next. They
are often influenced by availability of the supply and transportation options.

Ownership and location of scrap processing facilities in relation to their steel company
customers are also factors. Several SSINA members have their own scrap processing operationson
site and occasionally purchase scrap from other deders, junkyards, from small family owned and
operated scrap businesses. Other compani eshave exclusive agreementswith major scrap deal ersthat
work closely with their steel company customers as part of ateam. A few major scrap companies
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even employ metallurgiststo work closdly with the steel mill engineersto ensurean optimal scrap mix
for making certain steel products. In other cases, steel company scrap purchasers buy on the open
market from several scrap processors who have little contact with the steel mill technical staff.
Additionally, SSINA members may purchase industrial scrap from metal fabricators and stamping
plants, either directly or through brokers. Findly, al steel producers recycle small quantities of
"home scrap,” typicaly steel that did not meet specifications and istherefore recharged back into the
furnace. Accordingly, guidance that isrigid or imposes one-size-fits all requirements on the entire
industry would be unworkable.

2. " Substantive" requirements

To take advantage of the relief from liability provided under SREA, scrap sellers have to
exercise reasonable care to determine that the facility where the recyclable material was handled,
processed, reclaimed, or otherwise managed by the steel company wasin compliancewith substantive
(not procedural or administrative) provisions of any Federal, State or local environmental law or
regulation applicable to the handling, processing, reclamation, or other management activities
associated with recyclable material. CERCLA 8§ 127(c)(5). EPA guidance should clarify what is
meant by "substantive" and " procedural or administrative." Scrap sellersneed to know exactly which
requirements should be the subject of inquiry and which should not. 1t would be helpful to provide
several examplesthat enable scrap sellersto distinguish substantivefrom procedural or administrative
elements of the mgjor environmental statutes.

In passing SREA, Congress intentionaly excluded "procedural or administrative"
requirements to protect persons arranging for recycling from losing protection afforded by the Act
samply because of "a recordkeeping error, missed deadline, or similar infraction by the consuming
facility which isout of control of the person arranging for recycling." 145 Cong. Rec. S15049 (daily
ed. Oct. 25, 1999) (statement of Sen. Lott). Accordingly, requirementsthat deal with monitoring or
recordkeeping should not be included in scrap sellers inquiries to their customers.

Substantive requirements should be limited to those which regulate the discharge or release
of pollutantsinto one or more types of media, either through the establishment of ambient standards,
technologica standards, or both. Renewal of permits, such as storm water permits, or paperwork
requirements, such as maintenance of files, also should not be considered relevant in determining a
facility's compliance with substantive requirements.
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3. Limited scope of inquiry

Significantly, any EPA guidancethat isissued must recognize that the Act narrowsthe scope
of therequired inquiry to those regulationsthat pertain to therecycling of scrap metal. The Act limits
the scope of the inquiry to laws and regulations that are "applicable to the handling, processing,
reclamation, storage, or other management activitiesassociated with recyclablemateria.” CERCLA
8 127(c)(5). Specificaly with respect to scrap meta, the inquiry is similarly limited to "applicable
regulationsor standards regarding the storage, transport, management, or other activities associated
with the recycling of scrap metal that the Administrator promul gates under the Solid Waste Disposal
Act. . .." CERCLA § 127(d)(1)(B). Hence, EPA's guidance must make clear that the required
inquiry should focus only on those "substantive" requirements that are directly related to scrap
handling and management at the consuming facility, and not on other regulatory requirements to
which a facility may be subject. Facility activities beyond the scrap management stage of the
production process should be excluded.

4. Publicly Available Databases

Scrap sdllers should be encouraged to start the process of determining whether scrap
consumers are in compliance with applicable substantive laws and regulations by looking at publicly
available information. Possible compliance issues, if any, flagged in publicly available databases
should then serve as the basis for further inquiries into the scrap consumer's operations. These
databases can serve as a screening tool, placing scrap sellers on notice of the possibility of a
complianceissueabout whichthey should makefurther inquiries, when anincident of non-compliance
islisted. This approach would streamline the inquiry and avoid burdening Federal, State, and local
environmental agencies with repeated compliance status inquiries.

5. Radioactive Contamination

Any EPA guidance on SREA should make clear that SREA does not limit scrap seller's
ligbility under CERCLA for radioactive contamination that results from radioactively contaminated
scrap or sealed sources present in shipments of scrap send to steel mills. The liability exemption in
SREA does not apply if a scrap seller "had reason to believe that hazardous substances had been
added to the recyclable material for purposes other than processing or recycling." CERCLA
8§ 127(f)(1)(B). Scrap sellers aware that their materials originated at afacility that was operated by
the Department of Energy or by a Nuclear Regulatory Commission or Agreement State licensee
should be aware of the likelihood that their scrap is radioactively contaminated. Given that
radionuclides are CERCLA "hazardous substances,” 40 C.F.R. § 302.4 & App. B, scrap sdlers
should be advised that they could be held liable for radioactive contamination at steel millsthat later
become CERCLA sites.
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C. Additional EPA Questions

In the Federal Register announcement, EPA posed several questions that are relevant to
SSINA members, which are addressed as follows:

@D How does a generator of scrap material currently exercise reasonable care in
determining whether a consuming facility has been in compliance with substantive
provisions of federal, state or local environmental laws?

Thelnstituteof Scrap Recycling Industries("1SRI") devel oped and distributed to itsmembers
amodel checklist that scrap sellerscould usein makinginquiriesdirectly to their customersregarding
compliance. SSINA hasadvised itsmembersthat the checklist isvoluntary, but also that the checklist
isatool designed to ensure that implementation of the SREA does not place an untenable burden on
scrap consumers. While perhaps a useful tool, EPA should not require use of such a checklist or
impose on scrap consumers any certification requirement that would, in effect, compel scrap
consuming facilities to guarantee that the conditions of the SREA have been satisfied.

5) Aspart of theassessment of what constitutes sufficient infor mation, how much weight
should standardindustrial practicesor prior businessrelationshipswithaparticular
facility or company be given in determining an individual consuming facility's
behavior and compliance status?

Webelievethat EPA should give substantial weight to standard industrial practicesand prior
business relationships. Both are indicators of the ability of a scrap seller to detect the nature of the
consuming facility's scrap handling, processing, reclamation, or other management activities
associated with scrap metal, which is one of the factors used to determine whether the scrap seller
exercised "reasonablecare." CERCLA §127(c)(5)(B). Checklists, if included aspart of the guidance,
should be strictly voluntary.

(6) How do the criteria contained in Section 127(c)(6) regarding "reasonable care"
shape or direct the type of inquiry that is necessary to determine that a consuming
facility is in compliance with substantive provisions of federal, state or local
environmental laws?

Section 127(c)(6) indicatesthat "reasonablecare” shall be determined using three criteriathat
include, but are not limited to, the following:

Price paid in the transaction - The price paid as an indicator of the exercise of reasonable care
is probably irrelevant to the steel industry, as there is a well-established market for scrap metal.
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The ability of the seller to detect the nature of the consuming facility's operations concerning
handling, processing, reclamation, or other management activities associated with the scrap - This
criteriainjects an element of subjectivity into what should be an objective standard. Theahility of the
seller to detect the nature of the consuming facility's operations is not relevant to whether the seller
exercised reasonablecare. For example, wedo not believethat asmall scrap company should be held
to alower standard of reasonable care, Smply because it does not have an environmental engineer
on staff to assess the customer's operations for compliance.

The burden must be on the scrap seller to show an inability to obtain information about the
scrap consuming facility. There should be a readily ascertainable standard for determining exactly
what information the steel companies should be expected to provide to a scrap seller who requests
it.

An equitable solution isto make the reasonabl e care standard as objective as possible. Under
CERCLA'sdtrict liahility scheme, owners and operators of facilitiesand the person who arranged for
transport of hazardous waste to a property can be held liable for the cost of clean-up if there is
contamination, regardless of the exercise of reasonable care. Persons arranging for recycling are
already gaining a tremendous advantage under SREA by obtaining relief from CERCLA liability,
provided they meet certain conditions. EPA should not lower the bar and make it easier for scrap
sdllersto take advantage of theliability exemption provision just because they did not makethe effort
to obtain minimal information about a customer's facilities. Accordingly, scrap sellers should be
required to show that they madeaset of minima inquiriesabout the nature of the consuming facility's
operations, and only if the inability to obtain the information resulted from the consuming facility,
should this be considered one of the criteria.

The results of inquiries made to appropriate Federal, State or local environmental agencies-
Consulting with publicly available databases provided by Federal, State, and local agencies should be
considered sufficient to satisfy this condition. Requiring more formal and direct inquiries with such
agencies would only serve to burden these agencies unnecessarily, given the large number of scrap
consumersfor whichsuchinquirieswill benecessary. Accordingly, EPA'sguidance should encourage
scrap sellersfirst to consult publicly available databases for compliance information and then follow-
up with their customers as appropriate.

7 Under what circumstances should site visits be required?

Wedo not believethat site visits should berequired. Any such requirement would impair the
flexibility in guidance that is supposed to assist scrap sellers and their steel company customers and
to make the process more efficient. Scrap sellers can always ask to visit asteel mill's operations, but
we do not believe that site visits are necessary for obtaining a reasonable assurance of compliance
with applicable laws and regulations.
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9 How often/frequently should generators be required to re-check the compliance
status of consuming facilities?

EPA should suggest that scrap sellers make an inquiry once per year, and more frequently if
the scrap dealer becomes aware of a condition or potential violation that raises concern about scrap
management activities.

(10) Under what circumstances is it appropriate/sufficient to rely on a consuming
facility's checklist or self-certification to satisfy the "reasonable care" standard?

SSINA doesnot believethat reliance on aconsuming facility's checklist should be considered
sufficient to satisfy the requirementsof the Act, absent an explicit guarantee by the consumingfacility.
The Act places the onus of ensuring that the conditions of the SREA are met on the scrap supplier,
who istheonly party that benefitsfrom the CERCLA liability exception provided by the Act. SSINA
believes, as noted above, that the most proper course of action isfor ascrap supplier first to consult
publicly available databases regarding afacility's compliance status, and then to approach the scrap
customer about any "red flags' that are raised through such an inquiry. A checklist or similar
certification from a scrap supplier may be useful as one element of satisfying the reasonable care
standard, but absent an explicit guarantee by the scrap consumer, should not be considered definitive.

1.  CONCLUSION

SSINA supports EPA'seffortsto provide aworkable guidance document for scrap sellersand
consumers to assist in compliance with SREA. We look forward to working with EPA on the
development of a guidance document.

If you have any questions, please do not hesitate to contact John Wittenborn at (202) 342-
8514 or viae-mail at jwittenborn@colliershannon.com, or Joe Green at (202) 342-8849 or viae-mall
a jgreen@colliershannon.com.

Very truly yours,

John L. Wittenborn

Joseph J. Green

Counsel to the Specialty Steel Industry
of North America



